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‘ Chiuf, Claims Diviciom

Returned herewith are the papers.. tnnluitt‘d iith your merorandum
of Gotober 11, 1937, concerning the olaim of iioptom Brothers for $180
{ &8 reicbursement for 12 wheelbarrows and 1500 feet of scaffold Jumber

* loaned to the Civil ¥orke Administration for use em & project at the
Tenneesee Industrisl School, Naskville, Tennessee, snd never returned.
There has been noted the memorends with the file es to the canfusiom
in the Claims Uivision respescting tho tppliution of decisions deal~
ing with claims of this charmster, =~ .

_In 8 Coap. Gene M.»ﬂ. l¢51 it wss eadds

"The involved ocontract with the ehimnt oloarly was one of
bailment for hire impesing wpon the Cevernment the. obligatiom to
return the coal barge to the contracter in us good conditiom es
vhen received, nstural wear snd tear cxooptcd. and failing te do
this to respond in damages to cover ey iajurin to said berge

. resulting from the fault of the unilu. : , _

and 1t was held that t.hn appmpri;tim avallable !‘or the mt of the
barge wus availadble to rpimburse the bailor the cost of répeirs re-
quired by the restal ooutreet to be ®ade to nest the Uovermment con-
F, trastusl obligations khereunder, -Ses, slsq, 16 Comp. Lec, os, 18

v uo 193 21,& ido 6%1 27 1‘»' 299. Cf- T CGIPQ Gﬂ‘v 653. .

Fellowin; the primlplu of that docinion. t;ha tllmc of
slaims or the presudit sertificetion of vouchers has been dirscted

- in ceses wiere the evidenscs satisfectorily established that the loss
of or the damage to the beiled property was proximately caused by the
failure of the Govermient to exercise that degree of care which the
tallwent contract impesed es en express or implied oklization te
.protect the property and return it \minp;ired, gee, for example,
., the fellowin; Cases dur!.ng the past yéars A~83396w0,U., February

- 80, 1937 (megligent breaking of glass top for desk swder post office
LV lonse)s A~OLTS5~0He, April 3,.1937 (ranted motfen picture film burned
', through negligence of opsrator)) A-85392-0.4., April 27, 192 7 (rented
3" rs stolam through negligence of WPA watekman); 4 =de¥e,
Jene G, 1937 (airplaq destroyed in test flight dus to neglimt
. failure of Govermment. officers to give pilot necsssiry instruetions
" whieh were in.their: l'umdu); A=86705 00Xy, June 1953937 (rented type-
| writer stolem through negligence of WPA .projeet. superviser Jeeving it
unguardcd in an open oomr’ of the Ci‘ty Eall af‘ton emplation ar the
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| ' projest); A—B‘IOTI-O.I.. July 20, 19}7 (hmd signal 1ights dmgtd

b v in romoval through negligense in direeting their removal); A+89132-0,M.,

F Cotober 30, 1937 (rented barge demeged by marine worms through negli-
gent fallurs to return the barge for copper painting as sgreed))

v A"O0929-0,M., January 12, 1538 (agresmest to pay for burned telephane
and wires in WPA orr!.n m Quontimd in view of stated u;ligcnoo
eauaing fire), N ,

On the other hamd, uumnmnt hn tesn denied in cases where
the recerd did not satisfaoterily establfish that ¢he loss or dsmage
i was praximstely osused by the Governmant's fatlure to exsreise the
i ¢are roquired by the hqﬂmt cutrnt. ;t s ;._m in 15 Comp.
] vcm-‘k? 9305 ' _ .

"Under these conditiocns the ermnt wes not an insurer of
the property, dut was mersly s bailes for hire and ss such was
responsible cnly for ordinary care of the squipment, (See & Corpus
Jurie 1121, ot seqs) It dees not appear frem' the oircumatances stated
in your letter t the Jovermment was remiss iu its cbligations in
this respect, and & ¢ & thare appears no legal obu‘_o,tim om the
part of the United States to pay the omutracter any amount for the
replacement of the two. stoles loud lpuhrn nudod to malntain satis-
fastory operaticn of the cqutpme. .

w See, Alao. 19 Lomp, L‘coo. 151. 26 u. 70: 1 Comp. acn. 1925 % 1d. 25%;
, 3¢ 557,

Follning that prino!.plo. reizbursenest was donied in A-BULG7,
v Fedrusry 9, 1937 (rented surveying equipment destroyed by e fire at

!  8.CCC.Camp not shown te have been negligently started); A-83022,

- v -Pebruary 8, 1937) idy Desenber 7, 1937 (rented typewriter dissppeared

1 from C.¥Hohe Office under conditicns showing no fallure to exercise

, ordinary cars in keeping and using the property)) A-83227, February
11, 1937 {same as last ease cited sxcept that evidenss of ordimary

‘,

] care not so free from doudt, but on the whole resord negligence not
t + established); A«85058, &pril 21, 1937 (piano rented or loaned to
{ WePuhe destraycd by flood, with 3o showing of feulf on part of
i . Government)y A-86153=0,M5, Nay 2}, 1937 (rented Sypewriter destroyed
;' by fire whioh completely: dutrcyod WiPyA, administration building,
{ no negligenoe shown)s A=86656-0.M¢, June 12, 1937 (rented transit
in full view on open road struck amd demsged by sutencbile driven by
, private oitisen, no negligmce by Government showm)s A-87416, July
27. 1937 (rented cenves wall deraged by windsterm, no svidence of
1 neglizense on part of smployses of United States)y A-87L82, July 26,
1937 (rented chairs reported broken while belng used for purpose for
~ which rented, with no evidence of wigligence); A=BT757-0.K., August
3s 1937 (rented transit stoléss, nd #vidence of lack of due esre, the

, transit being kept in loekcd tool box)s A-@Oh9}~0.li. + Veoember 1,
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19)1 {hand forged frame of & loansd aymtor brokaa while in uae
by Government, thers being no evidence of uny carelessness en the
1m‘t of workmen or other representstives of the Governmant, the dreak
F apperently being caused by tatt;uc of the utoﬂd rﬂn prier m).

' Thers should be no omtnim u to the legal prinetphl ‘involved
 in such oases. The diffioculty comes in determining shether the record

j in & particular cess Justiffes s deternination that the Coverrment aid
0ot sxeraise the degres of cars. required by the bailment contrast.

E This depends an the faots af the particular case and the obligations

k wader the ballment cantrset in that case, and ne gmnl rule can be

b 1844 down to govern these varying fecters, .Jaxy esses fall elearly om

i ;e aide or the other of the line, while others ere so clese thet they
 ight with geod ressen be debsrmined either way, Generally in suits |
by ballors fer loss or dumage of bailed property, the turdes is en the /-
f qailee to show that the Jess or dsmage was not caused by any fetlure V'
| a his part to exorcise the requisite degres of care, 6 C.J. 1158,

[ sases cited, but 1a the settlement of clalss and the presudit of

F vouchere by this office en = Em ‘records it cannot be sssumed that

. the Gevernment hes no defense because the exeroise of the requisits

£ dogree of care is not affirmatively estadlisheds The burdem is en

| slalmants to establish their claims befaore thisé offiece, and sllowencs

k 1o onses such as these 1s wob. warrented unloss the reeord may be taken

" 48 reasonably establisbing that the loss or damaze of the bailed prope

i orty was proximately caused by the failure of the Goversment te ex-

| oreiss the degree of care imposed by the bailmsut asntrast,. If there

| bo vessonable doubt whether the' loss or demage was so.vauged, the olaim.
sheuld d» dlsallowed, or, if the quutim be clm. m ‘matter should

; bo lubaitm here feor 1utm‘hum. e

: In oases where tho m&mxt 13 for the sole mnt ‘of the bailes,
¥.as in the present ease whers the property was losmed to the Uevermment,
> there is sn implled cmttutm obligation that the bailse will ex-
; oreise extraordirary care to protest and return the property. But
} oven in such cases there must be s showing of some fallure on the pert
of the Covernment to exmeroiss thet requisite degree of cars to Justify
1' ' allowmanoce by this office of olaims for loss or damage of the property.
E Tius tn A~B5053%, April 21, 1937, suprs, where a pisuno was destroyed
by a.flood, it was sald.in denying e m-mto"t * » In the sbeence
" of & spscial ccntrect, & balles=weven wnder u gratuitous bdailmente-is
fe not an insurer of the thm bailed and is not rnpmibh for damgyes
. or losses arising from an unforesseable soeident or under oiroumstances
. which might ot reasenadly be foressen sud provided sgainst, s o +*, X
E whereas an allowance was directed in A~8T077-0.Me, July 20, 1917, lug R
: whoys signal lights loensd te the Cevernmant had been damaged Ly a Tlcod
L tut were further damaged by ssreless rsmoval due to 4 mistaken under

-mm; on the part of an ofrioor of the Burnu of Ar Commeree thet |
- they were at no values - _ A

Ol et S o 77"‘&7?‘;“’%"3 "“'l?‘ T vt
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" In A-875T7, August L, 1937, where o trailer and trailer hiteh
were loaned tao the Government end the treiler was damaged because
_of & bresk in the trailer hiteh; in A«B8OLS, August 13, 1937, where
an exeavator was used without permissioen of the ownsr but with the
' sonsent of the owner'e empleyess snd sertsin repairs wers required
: v after such use; and in A« » Pebruary 23, 1938, where &rill pipe
. and specisl couplings loaned to the Ferest Service for use with rentsd
well drilling equiyment: becems stuck and wers lost in the well in an
attempt to remove them, the fasts of record did net estadlish that
the damage or loss of the bailed property was ceused by sxy failure
to exerciss the required degres of sars, but they 4id not establisn
that due care was used and in view of the extraordingry degree of care
required under sush gratuitsus bailmests the aircusstances invelved in
sush cases sppeared suffisient to warrant reporting the claims to
.V Congress pursuant to the sst of April 10, 1926, LS Btat, L13. It
was said {n those omses that thers was no agresment for the payment
of daxages for loss or ixjury of the property sud mo epprepriation
svailable for the paysent of such damages: Dut in such cases of
balluent for the sole bhenefit of the tellee there is an implied
santractual odligation to exersise a high degres of sare te protect
. azid return the property, similer in legal effect te the implied
i obligation in deilments for hire to exercise ordinary care, see & C.J.
11101111, and whers the reccrd may be taken as sateblishing a failure
ts moet suoh centrastusl obligstian there is cun prineipls ne basis
for distinoticn between cnees. of bailment for the sele benafit of the
bailes and cases of bailment for hire so far as there is donesrnsd
" the availadility of the appropriation te psy for the loss or damege
of the talled property dus to sush fallure. Aosordingly, tha state- |
monts in the cases reported te Congress as to. nonawailability of
 eppropristions should be viewsd as going no further than that ap-
. propristions are not availadle to pay for losses ret established as
=\ gsmirastusl obli.ations. 8¢ 5 Comp. Gen. 253, The statement in
14 —-pmw. July 27, 1937, su where & rented sanves wall -was damaced
f by & windstorm, that evex ' Unitad States were lisble woder the
b rental agreesment, psyusut dould not b9 meds decause the nppropru- '
. tion was not availsble, was not necessary te the deecisiom, snd, .
. together with any statemsnt te the samw effest in other deslsiens,
- ghould be disregarded t9 the sxtent of oonflict with the primeiples
‘of 8 Comps Gone LB and eimilar decisicna oited, nzn. Destaions
k. bolding that while preperty mey be repaired shere required for fur-
f- ther use by the Government bt that appropristions ars not svailable
» te pay the cost of repairs upsn return of the property should de
;. distinguished ‘en the same basis, thet {s, that the appropristica
' 418 not available unless there bs established a cantractual liability
; to make good the damage, by reason of scme fatlure te exercine the
_ requisite dogree of un hpo«d (1] n Oxprtu or hpncd sotrast

oblibcticn- :

E v




LW-M. : 5 -

3 nm rule, which has besn establishsd at least ainee 16 Comp,

;Du. 68, or slmost thirty years, that appropriations are availabdle

| to pay centrastual obligaticus for loss or dsmaze of beiled property,

i 19 not TINITed Gy specisl legislation authorising the settlement of

. sortain classes of claims for loss or damege of priwate property

f irrespective of contrastual 1iability, Thus, for example, the sot

, of January 31, 1931, L6 Stats 1052, suthorising the Secretary of

i Agriculturs to reimburss ewners for loss, damage, or destruction of

[ horses, vohioles, and other equipment obteined by the Forest Servics

¢ for the ues of that servise, in effeet axpands the gmnl rule 20 as

i to pernit reimbursemsnt {n that partioular slass. of sases withaut o

- showing of negligence or failure to take due care of the beiled prop-

foortys the act of May 27, 1930, L6 Stat, 387, authorising the Seerstary

| of ‘griculture to reimburss owmers of private property for damage or

F dostrustion thereef csused by empleyees of the Usited States in cone

£ neotiem with the protectien, sdninietration, or improvement of the

1 national forests, does not meke either a contractusl relationship or

i negligence a conditicn prnodnt to reizbursements and while the terms

y of the sot of Leocember 28, 1URR2, L2 Stat, 1066, cenférring on the heads
of departments and .mulmu suthority to censider and eertify to

_-' Congress claims not in excess of $1000 for dsmages to or loss of private

[ property caused by the negligence of any officer or employse of the

Oovarnment acting within $he soope of his saployment; are broad enough

t to inglude clalms for negligent loss or damage of bGailed property,

L oomtrary to an expreas or implisd cantrastual obligatien, such ocu-

L tractual relationship 1s mot a prerequisite under the statute, the

i statute being intsnded primerily to take cere of claims ¢ounding in

[ tort for which the law provided no other remedy. _

v In A=66271=0.Mv, February 2, 19%6, where s olaim for negligent

t injury to bailed property was presented selely as a olaim under the

£ ssid ast of Lecember 28, 1922, but was transmitted here for settle~

pent, & disallowance of ¢he elain was directed, the elaimant to be

: advised that his olaim wes fer administrative comsideration under

E that acts In this connseties 1t way be remarked that for negligent

E losa or injury of beiled proporhy the beildr has an sleoticn to

| bring his aection sither ex certraetu on the contraot. oblibatiaz. ox~

} press or implied, or & TA1TELT Tor the negligent injury, and having "
[ olested to pursue his remedy under the ast of Deeember, 26, 1922, e
E o0 for nepligent injury, the alain o,ppund to be one not properly for

§ allewanse a3 & oontrast dbuguuen under the o.pproprutioa. In other

L aasen, claima for loss or dsmage to bdailed property bave besn trans-

f vitted to the head of the administration establishment concerned

b suggesting censideration under the seid sot of Lecember 28, 1922,

7 {f neglizence was established, 5See A~5907L, December 29, 193,

V ae602Tl, April 6, 19395 A~ThHELR, Yay 20, 1936, while the acticn

i taken in those ceses sppears to kave been justified by the dpoad

. term of the aot of Lecember 28, 19022, sueh procedure is not requirsd .
- Mor tho prinoiples of 8 Comp, Gen, LiB, and similar decisions oited ot
» snd nesd ot be fellowsd in the absence of special oiroum~

¢ l «. such as doubt . of [ cmtnetull otlis,‘tim. uldng tdviubh
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the sdministrative oomsideration of the clain under that statute.
Summarising:

1le If otherwise correst, claims for damage or loss of dalled
property may be allowed under appropristiocns svallable for tental
oy pmnmnt of such property, fellewlng the primsiples of 8 Cemp.
Gene LB, and cther deeisions eited, where the record satis-
" fastorily establishes s failure to um;u the degree of care re-
quired by the upron or fmplied terms of the bailment centract,
whether bailments for hire or bailments fer the scle benefit of the
Government. . ) .

2. Such claims should be disallowsé fellowling the principles
of 15 Comp. Gen, 925, snd similar deoisiems cited, supra, where the
resord dees mot establish a fallure to exeroise the roquirod degree
ot sars under the bailment contraet.

3¢ Doudtful clainms, dth your recosmeridations thereen, should
be sudmitted horo for censiderstion, insluding:

(a) Claims where there is doubt as to whether the record mey
be taken as estadblishing fallure 4o exsrcise dus eere;

(b) Claims where the mord d«o ot utnbnah failure te
exareise due omre, but where the promnythn of suoh failure er
other sircumstsnces would sppear to warrant s report of the c¢claim .
%o Congress pureuant to the set of April 10, 1923. L5 state B13;  enesf

(c) Clains where s fallure to excroiss duo ¢are may be estab-
14sred, but the coutractusl oblization is mot ostatlished, or where
otherwise the circumstances would appesr to warrant referring the
olaim to the head of the department or establishment conosrned for | |
censideretion under the adt of lecember 28, 1422, LR Stat, 1086y v’

(4) Claims wher# there is other reasen for deubt,

- In the present csse the report to the effect that the non~
return of the losned vheslbarrows and seaffoldiug lumber wasz Zue
to the emergency conditioms of permitting equipment to de carried
off for use on other projeets witheut sny record bein; kept of where
the property was taken may be scoepted as ostablishing a failure to
‘omercise the high degres of care imposed by implied agreement for
the protection of property under a ballment for the sole benefit.
of tre bailee, Fhile it appears the wheelbarrows snd seaffolding
lusber had been used on ene other project before their loun in this’
esce, the equipment was comparatively new and, for all preoctiocsl
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purposes of such equipment, was ae velusble to the bailor as new equip-
_ ment and could omly be replased in kind by the purchase of new articles.
" this, in oomnestion with the eircumstanses that the sguipment appesrs

to have been purchased during a peried ef lowest prices whereas it

would have had to be replaced during a peried of rising prices upean

the feilure of the Govermment to return the equipment within s resscn-
sble time, would appesr to warrant sllownee of the amount of the pur- .
ohase price of the equipment, as claimed and verified. Acoordingly,

{f otherwise oorrect, allewance in the smount of $160'is authorised.

(Signed) R. N. Bliiott

Aoting Cemptroller Genersl
- of the United states,

' nelosurss.






